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DETAILED ACTION 
Claim Rejections - 35 USC §112 

1 . The following is a quotation of the second paragraph of 35 U.S.C. 1 1 2: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

2. Claims 43, 44, 63, 65, 67, 69 and 71 are rejected under 35 U.S.C. 112, second 
paragraph, as being indefinite for failing to particularly point out and distinctly claim the 
subject matter which applicant regards as the invention. 

Claim 43 recites withdrawing the anastomosis device form the first hollow tissue, 
which conflicts with the preamble of the claim since the claim is drawn to a method for 
anastomosing a first hollow tissue with a second hollow tissue using an anastomosis 
device. It is unclear how to maintain said "anastomosing" if the anastomosis device is 
withdrawn. 

Claim 44 recites the limitation "the plurality of slot" in line 2. There is insufficient 
antecedent basis for this limitation in the claim. 

Claims 63, 65, 67, 69 and 71 recite the limitation of "wherein the plurality of 
openings communicate with one another" which renders the claim vague and indefinite 
because it is unclear as to how the separate openings communicate with one another. 

Claim Rejections - 35 USC §102 

3. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 
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4. Claims 14, 16, 17, 19-30, 36, 38, 41, 42, 45-60, 62, 64, 66, 68, 70 and 72 are 
rejected under 35 U.S.C. 102(b) as being anticipated by US 5,234,447 to Kaster et al. 

Kaster teaches a method for an end-to-side anastomosis comprising the steps of 
providing an anastomosis device (10,12) having a plurality of openings (or slots defined 
in the core unit 14 having openings to secure the staple 12 within the sleeve 12; also 
viewed as the means for holding the tissue securing elements); and a plurality of tissue 
securing elements having a first end a second end (44,43) and capable of being biased 
from an unbiased configuration to a biased configuration; holding the plurality of tissue 
securing elements in the biased configuration (Fig. 14); inserting the first end through 
the second hollow tissue (Fig. 17); permitting the plurality of the tissue securing element 
to move from the biased configuration to the unbiased configuration (transitioning from 
Fig. 1 7-1 9); wherein the first end of the tissue securing elements contact the inner 
surface of the second hollow tissue and the second end of the tissue securing element 
contact the outer surface of the second hollow tissue (end of transition shown in Fig. 
19), wherein the first end of the tissue securing elements are permitted to assume the 
unbiased configuration prior to the second end (Fig. 17); wherein the anastomosis is 
formed between a first blood vessel and a second blood vessel (which could be the 
aorta since the aorta is blood vessel); wherein both the first and second hollow tissues 
are compressed; wherein the first hollow tissue is everted prior to insertion to about 90 
degrees, more or less (Fig. 15 and depending on the base of the angle); wherein the 
distal end of the first hollow tissue is compressed against the outer surface of the 
second hollow tissue (Fig. 17); wherein the first end of the tissue securing elements is 
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inserted from an exterior surface toward the interior surface (since the tissue is everted; 
Fig. 15); wherein the device further comprises a hub having a bore (the diameter of 
element 46) that receives the first hollow tissue; wherein the device comprises a body 
(element 46 can also be viewed as a body/sleeve); 

Double Patenting 

5. The nonstatutory double patenting rejection is based on a judicially created 
doctrine grounded in public policy (a policy reflected in the statute) so as to prevent the 
unjustified or improper timewise extension of the "right to exclude" granted by a patent 
and to prevent possible harassment by multiple assignees. A nonstatutory 
obviousness-type double patenting rejection is appropriate where the conflicting claims 
are not identical, but at least one examined application claim is not patentably distinct 
from the reference claim(s) because the examined application claim is either anticipated 
by, or would have been obvious over, the reference claim(s). See, e.g., In re Berg, 140 
F.3d 1428, 46 USPQ2d 1226 (Fed. Cir. 1998); In re Goodman, 11 F.3d 1046, 29 
USPQ2d 2010 (Fed. Cir. 1993); In re Longi, 759 F.2d 887, 225 USPQ 645 (Fed. Cir. 
1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re Vogel, 422 
F.2d 438, 164 USPQ 619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 USPQ 
644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1.321(c) or 1.321(d) 
may be used to overcome an actual or provisional rejection based on a nonstatutory 
double patenting ground provided the conflicting application or patent either is shown to 
be commonly owned with this application, or claims an invention made as a result of 
activities undertaken within the scope of a joint research agreement. 

Effective January 1 , 1994, a registered attorney or agent of record may sign a 
terminal disclaimer. A terminal disclaimer signed by the assignee must fully comply with 
37 CFR 3.73(b). 

6. Claims 14, 30, 45, 50, 52 are 58 provisionally rejected the ground of nonstatutory 
obviousness-type double patenting as being unpatentable over claim 17 of copending 
Application No. 10/858,640. For double patenting to exist between the rejected claims 
and the patented claims, it must be determined that the rejected claims are not 
patentably distinct from the patented claims. In order to make this determination, it first 
must be determined whether there are any differences between the rejected claims and 
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the recited patented claims and, if so, whether those differences render the claims 
patentably distinct. 

Each of independent claims 14, 30, 45, 50, 52, 58 recite a method comprising the 
steps of providing an anastomosis device having a plurality of openings, a plurality of 
tissue securing elements capable of being biased from an unbiased configuration to a 
biased configuration, holding the plurality of tissue securing elements in said biased 
configuration; inserting the device into the second hollow tissue structure, and 
permitting the plurality of tissue securing elements to move to the unbiased 
configuration, wherein each of the first tissue securing element contacts the inner 
surface of the second hollow tissue structure and each of the second end of the tissue 
securing element contacts the outer surface of the second hollow tissue structure. 

It is clear that all the elements of said independent claims are to be found in 
claim 17 of the copending application. The difference between the claims of the instant 
application and claim 17 of the copending application lies in the fact that claim 17 of the 
copending application includes additional elements (hub) and is thus much more 
specific. Thus the invention of claim 17 in the copending application is in effect a 
"species" of the "generic" invention of the instant application. It has been held that the 
generic invention is "anticipated" by the "species". See In re Goodman, 29 USPQ2d 
2010 (Fed. Cir. 1993). Since the claims of the instant application is anticipated by the 
recited claim of the copending application, it is not patentably distinct. 

It is noted that the limitation of contacting the inner surface of the second hollow 
tissue structure is inherently implied in claim 17 of the copending application because it 
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is necessary for the device to contact the inner surface of the second hollow tissue 
structure in order to attach the first hollow tissue to the second hollow tissue. 

This is a provisional obviousness-type double patenting rejection because the 
conflicting claims have not in fact been patented. 

Allowable Subject Matter 

7. Claims 15, 18, 37, 39, 40 and 61 are objected to as being dependent upon a 
rejected base claim, but would be allowable if rewritten in independent form including all 
of the limitations of the base claim and any intervening claims. 

Response to Arguments 

8. Applicant's arguments, see page 13 of the Remarks, filed 1 1/22/05, with respect 
to the rejection(s) of claim(s) under 102 have been fully considered and are persuasive. 
Therefore, the rejection has been withdrawn. However, upon further consideration, a 
new ground(s) of rejection is made in view of Kaster et al. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Darwin P. Erezo whose telephone number is (571 ) 272- 
4695. The examiner can normally be reached on M-F (7:30-4:00). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Anhtuan T. Nguyen can be reached on (571) 272-4963. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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